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Facilities BP 7211(a)

DEVELOPER FEES

The following policy is optional. Education Code 17620-17621 and Government Code 65995-65995.7
provide authority for three levels of developer fees that may be levied by school districts on
residential, commercial, and industrial construction to mitigate the impact of increased enrollment on
school facilities. Before imposing developer fees, the Governing Board must conduct a fee
justification study and comply with other requirements.

Due to the failure of state bond measure Proposition 13 in March 2020, Government Code 65997 is
operative until a new state bond measure is approved. Pursuant to Government Code 65997, public
agencies may, on the basis of the inadequacy of school facilities, deny or refuse to approve a
"legislative" act but may not require the payment of a fee in excess of that imposed pursuant to
Government Code 65995-65995.7. Courts have distinguished between legislative acts (e.g., zoning
ordinances) and adjudicative acts (e.g., subdivision approvals, variances, and conditional use
permits). Districts with specific questions as to the operation of Government Code 65997 should
consult legal counsel.

Level 1 fees, the basic mitigation fee, may be applied to residential, commercial, and industrial
construction projects and must be within the limits established by law and the State Allocation Board
(SAB). Level 2 fees apply only to residential construction, and the amount of the fee varies across
districts as determined through a school facilities needs analysis. Level 3 fees may be double the
amount of Level 2 fees, but may only be collected when SAB certifies that state funds for new school
facility construction are not available.

Pursuant to Education Code 17620, some types of construction may be exempted from the developer fee.
Districts should consult with legal counsel as appropriate.

In order to finance the construction or reconstruction of school facilities needed to
accommodate stadents—ecoming increased student enrollment resulting from new
development, the Governing Board may establish, levy, and collect developer fees on
residential, commercial, and industrial construction within the district, subject to restrictions

specified by law and-administrative regulation.
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DEVELOPER FEES (continued)

Level 1 Funding-Fees: Residential, Commercial and Industrial Construction

feerates;-theserates-will-be-inereased For Level 1 fees, Government Code 65995 establishes a maximum
amount of fee, which is adjusted for inflation by SAB every two years. In order to levy developer fees,
Government Code 66001 requires that the Board conduct a fee justification study which demonstrates
a reasonable relationship between residential, commercial, and industrial development in the district
and the need for additional school facilities. F-is-importanttonotethat—in erderto-inerease-theirrates;
Pursuant to Government Code 66001 and 66016, before increasing any fee, requires districts to must
update their fee justification study and te satisfy the notice and hearing requirements, as specified below.
Education Code 17622 requires separate, special findings when levying fees on spaces enclosed for
agricultural purposes.

Courts have held that boards must be able to show that a valid method was used in the fee
justification study. In Summerhill Winchester LL.C v. Campbell Union School District, the Court of
Appeal concluded that a fee justification study must include the following three factors: (1) a
projection of the total amount of new housing expected to be built within the district; (2) an estimate
of how many students will be generated by the new development; and (3) an estimate of what it will
cost to provide the necessary school facilities for the new students. Districts with questions about the
adequacy of a fee justification study or how to analyze the reasonableness of a fee in relation to the
type of development at issue should consult legal counsel.

Before taking action to establish, increase, or impose Level 1 developer fees, the Geverning
Board shall conduct a fee justification study which: (Government Code 66001)

1. Identifies the purpose of the fee and the use to which the fee will be put

2. Determines a reasonable relationship between the fee's use and the type of
development project for which the fee is imposed

3. Determines a reasonable relationship between the need for the publie-facility and the
type of development project for which the fee is imposed

4. Determines a reasonable relationship between the amount of the fee and the cost of
the publie facility or portion of the pubhie facility attributed to the development for
which the fee is imposed

Before levying developer fees or prior to increasing an existing fee, the Board shall sehedule
hold a public hearing. The Superintendent or designee shall mail notice of the time and
place of the meeting at which a public hearing shall occur, including a general explanation
of the matter to be considered and a statement that the required data are available, at least 14
days prior to the meeting to any interested party who has requested such information. Any
written request for mailed notices shall be valid for one year from the date on which it is filed
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unless a renewal request is filed. Renewal requests for mailed notices shall be filed on or
before April 1 of each year. The district may charge a fee reasonably related to the cost of
providing these materials. (Government Code 66016)

Information on the anticipated amount of fees, other available funds and funding sources, and
the estimated cost of planning, land acquisition, and school construction shall be made

available to the public at least 10 days before the hearing. (Government Code 66016)

At the hearing, the Board shall adopt a resolution for the levying of the developer fees.
(Government Code 66016)

The resolution shall set forth:

1. The purpose of the fee, the use to which the fee is to be put, and the public
improvement(s) that the fee will be used to finance (Government Code 66001,
660006)

2. The Board's findings of reasonable relationship which justify the fees pursuant to
Government Code 66001

3. If the district requires payment of the fee at a time earlier than the date of final

inspection or the issuance of a certificate of occupancy, The— the district's
determination of either of the following conditions which allow collection of the fees
at the time when building permits are issued: (Government Code 66007)

a. That the fees are to reimburse the district for previous expenditures

b. That the fees shall be collected for public improvements or facilities for which
an account has been established, funds have been appropriated, and the district
has adopted a proposed construction schedule or plan

In the case of any commercial or industrial development, the Board shall make findings
on either an individual project basis or on the basis of categories of commercial or
industrial development. Those categories may include, but are not limited to, the
following uses: office, retail, transportation, communications and utilities, light
industrial, heavy industrial, research and development, and warehouse. The Board
shall also conduct a study to determine the impact of the increased number of
employees anticipated to result from the commercial or industrial development upon
the cost of providing school facilities within the district. (Education Code 17621)
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Level 2 Funding Fees: Residential Construction

Note: Government Code 65995.5 allows the Board to impose a fee on residential construction that is higher
than the Level 1 fee limit set forth in Government Code 65995 if the district makes is-eonsidered-eligible
purstant-to—Eduecation Code 170711017078 10-and-a timely application to SAB for new construction
funding under the State Facilities Program for which is—made—to—the—State—AlocationBoard it is
determined to be eligible by SAB pursuant to Education Code 17071.10-17071.76. In addition,
Government Code 65995.5 requires the district to adopt a “Eaeility Needs-Analysis'facility needs analysis
and to satisfy the cost-saving/revenue-enhancing measures described in that section. The facility needs
analysis Needs—Analysis required by Government Code 65995.6 serves a similar purpose as the Eee
JustificationStudy fee justification study detailed above, but specifies different legal requirements, as well
as a different approval and adoption process. Government Code 65995.5 clarifies that developer fees may be
expended on the costs of performing the needs analysis as well as on the administrative costs associated
with collecting the fees.

In order to impose Level 2 residential construction fees within the limits of Government
Code 65995.5, the Board shall, in addition to fulfilling the requirements above for Level 1
fees, undertake the following: (Government Code 65995.5)

1. Make a timely application to the State Allocation Board (SAB) for new construction
funding fer-whiech-itis-eligible and be determined to be eligible by SAB

2. Conduct and adopt a school facility needs analysis pursuant to Government Code
65995.6
3. Satisty at least two of the requirements set forth in Government Code

65995.5(b)(3)(A-D) (GevernmentCode65995.5)
Note: Government Code 65352.2 -as-added-by-AB1367-(Ch-396,Statutes-of 2001); requires the district to

provide the notification specified below to the appropriate city or county planning agency. If the parties
decide to meet, Government Code 65352.2 specifies issues that may be considered at the meeting.

At least 45 days prior to completion of the school facility needs analysis, the Board shall
notify and provide copies of the analysis to the planning commission or agency of the city or
county with land use jurisdiction within the district. Upon request of either party, the Board
and city or county shall meet within 15 days following notification. (Government Code
65352.2)

(cf. 7131 - Relations with Local Agencies)

The Board shall adopt the school facility needs analysis by resolution at a public hearing.
(Government Code 65995.6)
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This analysis may shall not be adopted until the analysis, in its final form, has been made
available to the public for a period of not less than 30 days. Prior to its adoption, the public
shall have the opportunity to review and comment on the analysis and the Board shall
respond to written comments it receives regarding the analysis. (Government Code 65995.6)

Ne Not less than 30 days prior to the hearing, notice of the time and place of the hearing,
including the location and procedure for viewing or requesting a copy of the proposed
analysis, shall be published in at least one newspaper of general circulation within the
jurisdiction of the district. If there is no paper of general circulation, the notice shall be
posted in at least three conspicuous places within the district's jurisdiction not less than 30
days prior to the hearing. (Government Code 65995.6)

In addition, the Superintendent or designee shall mail a copy of the needs analysis not less
than 30 days prior to the hearing to any person who has made a written request if the written
request was made 45 days prior to the hearing. The district may charge a fee reasonably
related to the cost of providing these materials. (Government Code 65995.6)

During the period of public review, the analysis shall be provided to the local agency
responsible for land use planning for its review and comment. (Government Code 65995.6)

Note: Government Code 65995.6 provides that if the school facility needs analysis is revised during the
period of public review or at the public hearing, the approval process must recommence (e.g., another 30-
day review period, published notice, etc.).

The school facility needs analysis may be revised at any time. The revision is subject to the
same conditions and requirements applicable to the adoption of the analysis. The existing
school building capacity shall be recalculated as part of any revision to the needs analysis.
(Government Code 65995.6)

Note: Pursuant to Government Code 65995.6, the fees take effect immediately upon adoption and are
effective for only one year. After one year, the district must repeat the adoption process.

The fees authorized by Government Code 65995.6 and Gevernment-Code 65995.7 shall be
adopted by resolution as part of the adoption or revision of the school facilities needs
analysis. The fees shall take effect immediately upon adoption of the resolution and may not
be effective for more than one year. (Government Code 65995.6)

Level 3 Funding Fees: Residential Construction

Note: Government Code 65995.7 has authorizeds a district that is eligible to receive the Level 2 funding the
authority to levy a still higher fee on residential construction (Level 3 funding) upon a determination by
SAB that state funds are no longer available.
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When Level 3 fees are authorized by law and the district qualifies for Level 2 funding fees
pursuant to Government Code 65995.5, the Board may assess a fee on residential
construction pursuant to therequirements-of Government Code 65995.7.

Pursuant-to-Government-Code65995-7-theThe notice and hearing requirements, resolution
requirement, and term of effectiveness for Level 3 funding fees shall be the same as the
requirements for Level 2 funding fees as specified above. (Government Code 65995.7)

Use of Fees

Note: Pursuant to Government Code 66006, the district may establish a reasonable annual charge, based on
estimated cost, for sending the following notice.

The Board shall review the-abeve information provided by the Superintendent or designee
pursuant to Government Code 66006 regarding each account or fund into which
developer fees have been deposited, at the first regularly scheduled public Board meeting
which occurs 15 days after the information is made available to the public. Fifteen-day prior
notice of this meeting shall be mailed to any parties filing a written request pursuant to
Government Code 66006. (Government Code 66006)

Note: Pursuant to Government Code 66001, if the following findings are not made every five years as
required, the district may be required to refund the moneys in the account or fund pursuant to Government
Code 66006(e).

In addition to discharging its public disclosure duties regarding the levying of developer fees,
the Board shall, for the fifth fiscal year after the first deposit into the account or fund and
every five years thereafter, make all of the following findings with respect to the portion of
the account or fund that remains unexpended, whether committed or uncommitted:
(Government Code 66001)

1. Identify the purpose to which the fee is to be put

2. Demonstrate a reasonable relationship between the fee and the purpose for which it is
charged
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3. Identify all sources and amounts of funding anticipated to complete financing in
incomplete improvements originally identified

4. Designate the approximate dates on which the funding referred to in item #3 is
expected to be deposited into the appropriate account or fund

Legal Reference:
EDUCATION CODE
17070.10-+707746 17079.30 Leroy F. Greene School Facilities Act of 1998
17582 District deferred maintenance fund
17620-17626 Levies against development projects by school districts
101122 Schedule for allocation of proceeds from sale of bonds
GOVERNMENT CODE
6061 One time notice
6066 Two weeks' notice
65352.2 Level 2 funding notification requirement
65864-65869.5 Development agreements
65995-65998 Payment of fees against a development project
66000-66008 Fees for development projects
66016-66018-5-66019 Developmentprojectifees Procedures for adopting various fees
66020-66025 Protests, legal actions, and audits
CODE OF REGULATIONS, TITLE 2
1859-1859.466-108 School facility program
COURT DECISIONS
Tanimura & Antle Fresh Foods, Inc. v. Salinas Union High School District (2019) 34 Cal. App. 5th
775
Summerhill Winchester LLC v. Campbell Union School District (2018) 30 Cal. App. 5th 545
Cresta Bella, LP y. Poway Unified School District (2013) 218 Cal App.4th 438
Warmington Old Town Associates (2002) 101 Cal. App.4th 840
Dolan v. City of Tigard (1994) 114 S.Ct. 2309
Garrick Development Company v. Hayward Unified School District (1992) 3 Cal. App.4th 320

Management Resources:
WEB SITES

Department of General Services, Office of Public School Construction: http+wwiw-opse-des-ca-gov
https://www.dgs.ca.gov/OPSC
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